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adjoining owner. The latter afterward conveyed to defendant, who extended 
his building and utilized the extension of the wall. Held, a person who uses 
a wall erected on the dividing line by. the owner of an adjacent lot should 
pay a reasonable price for the use thereof, even though neither he nor his 
vendor made any agreement, express or implied, concerning it. Spauldmg 
et al. v. Grundy ("1907), — Ct. App. Ky. — , 104 S. W. Rep. 293. 

There are statutes in some jurisdictions which compel contribution by one 
who uses a wall erected on the dividing line by an adjoining owner, but no 
such statute exists in Kentucky. In the absence of both such a statute and 
of an agreement to contribute, the general rule is that one who makes use of 
a wall, erected by -another and standing in part on his land, is under no 
obligation to contribute. Allen v. Evans, 161 Mass. 485 ; Sherred v. Cisco, 6 
N. Y. Sup. Ct. 480; Preiss v. Parker, 67 Ala. 500; List v. Hornbrook, 2 W. 
Va. 340 ; McCord v. Herrick, 18 111. App. 423 ; Orman v. Day, 5 Fla. 385 ; note 
to Block v. Isham, 92 Am. Dec. 289. The court, in the principal case, reaches 
its equitable conclusion by expressly brushing aside any inquiry into the 
distinctions involved in the law of party walls and the law of covenants 
running with the land as it bears on party walls, and bases its decision on 
reason and justice. The' decision finds authority, however, in Campbell v. 
Mesier, 4 Johns. Ch. 333; Day v. Caton, 119 Mass. 513; Sanders v. Martin, 2 
Lea (Tenn.) 213; Wilford v. Gerhard, 22 Ky. Law Rep. 203. 

Pleading — Right to Amend After Affirmance on Appeal. — Plaintiff's 
original complaint set forth facts without separate statements of the causes 
of action, and sought different kinds of both equitable and legal relief. After 
hearing the testimony, the district court directed a verdict for the defendant. 
The plaintiff's alternative motion for judgment notwithstanding the verdict 
or for a new trial was denied. The plaintiff appealed and the supreme court 
affirmed the holding of the lower court directing a verdict for the defendant. 
After the cause had been remanded to the district court, the plaintiff moved 
to amend his complaint. The court allowed the amendment on terms and 
granted a new trial. This appeal was taken from the order granting plaintiff's 
motion. Held, that plaintiff's motion should have been denied, as it was 
too late to amend after affirmance on appeal. Todd v. Bettingen (1907), 
— Minn. — , 113 N. W. Rep. 906. 

The decision in the principal case is based upon the ground that when the 
order of the trial court directing judgment for the defendant was affirmed, 
litigation in that case was at an end. The court, however, says, by way of 
dictum, that under exceptional circumstances (which it is maintained do not 
exist in the principal case), an amendment might be allowed even after 
affirmance on appeal. No cases on all fours with the principal case were 
found. Undoubtedly, the tendency of the courts is to follow the decision of 
the principal case. Amendments have often been allowed after trial and 
verdict which cause pleadings to conform with the proofs. Thomas v. Hatch, 
53 Wis. 296, 10 N. W. 393; Anderson v. Bank, 5 N. D. 80, 64 N. W. 114. 
But such amendments are allowed because they sustain the judgment, not 
overthrow it. Amendments are allowed in the trial court after the judgment 
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of the trial court has been reversed by an appellate court and the cause 
remanded for judicial determination. North v. Nicholas, 39 Conn. 355; City 
of Chicago v. Wolf, 86 111. App. 286; City of Winona v. Minn. Ry. Con. Co., 
29 Minn. 68, 11 N. W. 228; Smith v. Savin, 141 N. Y. 315, 36 N. E. 338; 
Gilliam v. Brown, 126 Cal. 160, 58 Pac. 466. But this is because the trial 
must necessarily be de novo. However, see the case of Hatch v. Bank, 72 
N. Y. 487, in which, after satisfaction of the judgment in favor of the 
plaintiff, it was held to be within the discretion of the court to vacate it 
and amend the complaint by adding new causes of action. See also Crookes 
v. Maxwell, 6 Blatch. (U. S.) 468, Fed. Cas. No. 3415. But these are extreme 
cases. The plaintiff has also been allowed to amend his pleadings pending 
an appeal, in a case where judgment was rendered for the plaintiff and the 
defendant had appealed. Reeside v. Hadden, 12 Pa. (2 Jones) 243 ; Higgins 
v. People, 2 Colo. App. 567, 39 Pac. 951. Contra, Winburn v. Fidelity Loan 
and Building Assn., no la. 374, 81 N. W. 682. For an exhaustive review of 
the cases relating to amendments at late stages of the proceedings, see 6 
Current Law, 1039. 

Public Officers— Officer De Facto When Statute Creating Office 
Unconstitutional. — Relator had been a police officer of the city of Bayonne, 
appointed by competent authority. Later a new police board was appointed 
under an act of the legislature, and this board removed relator from his office. 
The legislation creating this new board was afterwards held to be uncon- 
stitutional, and relator asks mandamus against the board which the new board 
superseded to compel his reinstatement. The defense was that the new board 
was a de facto body, and that its acts before the statute was declared uncon- 
stitutional were valid. Held, that the writ should not issue. Lang v. Mayor, 
etc., of Bayonne (1907), — N. J. L. — , 68 Atl. Rep. 90. 

The question here involved has given rise to much conflict of opinion. In 
the leading case of Norton v. Shelby County, 118 U. S. 425, it was held that 
an office attempted to be created by an unconstitutional statute could not be 
regarded as a de facto office, and this case has been followed by several, some 
of which are cited in the principal cas«. See Gorman v. People, 17 Colo. 596, 
31 Am. St. Rep. 350; In re Norton, 64 Kan. 842, 68 Pac. 639, 91 Am. St. Rep. 
255; Ex parte Snyder, 64 Mo. 58; Flaucher v. Camden, 56 N. J. L. 244, 28 
Atl. 82 (overruled by the principal case). The leading case to the contrary 
(though it is not mentioned in the principal case) is probably State v. 
Gardner, 54 Ohio St. 24, 31 L. R. A. 660. The opinion of Spear, J., in this 
case contains a full citation of the cases, and no one can read it without being 
convinced that the statements of Norton v. Shelby County require some 
qualification. 

Public Officers — Removal — Temporary Suspension — Legislative 
Power.— The Texas Constitution (Art. 5, §§ 15 and 24) fixes the tenure of 
office for county judges at two years, and provides for their removal for 
cause in a definite manner. Held, that a statute providing for their temporary 
suspension in a different manner (Rev. St. 1895, Art. 355°), but incident to 



